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The technological explosion after the Second World War. in the field
of communication and transportation has altered the world of politics
in many aspects and has brought about important changes in the sphere
of diplomacy. Statesmen have become more mobile, communication more
rapid, the diplomatic apparatus more bureaucratic. These features have
changed a great many diplomatic forms. In the new circumstances, the
special mission, the oldest institution of the diplomatic law, is flourish-
ing. Used more frequently than ever before, it is still young and of the
highest importance.

I

The subjects of the international law have, as a rule, a community
character. They are abstract entities created by law. For this reason, the
State, the most important among such entities, always acts in foreign
relations through its organs which have the sole authority to express the
will of the State.

Each State has many different organs, but only a few of them have
the capacity to act on behalf of the State in its international relations.
Their competence depends on the internal legal order of the State con-
cerned as well as on the international law and custom. Official intercourse
between States is run by a special class of persons which form the
foreign service of every State. Whatever they do constitutes the official
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activity of a State. Those officers belong to the civil service of a State
and are its organs in the field of its international relations. !

Foreign relations of a State may have official or diplomatic char-
acter. Official intercourse takes place either directly between Govern-
ments or by agencies acting on their behalf. Diplomatic relations are
a special kind of official relations in that they are strictly connected with
the foreign policy of the State. 2 External diplomatic relations are conduct-
ed by diplomatic missions which are specific State organs.

II

In the international law literature, the notion of the "diplomatic mis-
sion” is used in an organic, functional or structural meaning. In the
organic sense, a diplomatic mission is an official organ of the sending
State acting on the territory of the receiving State with its consent. 3
In the functional denotation, a diplomatic mission is a function, which is
exercised by selected persons on behalf of the sending State.4 In the

1 Cf: L. Ehrlich: Prawo narodéw, wyd. III, Krakéw 1956, p. 145—146; J. S.
Zajgczkowski: Przywileje dyplomatyczne a funkcjonariusze miedzynarodowi,
Warszawa 1934, p. 19; Ph. Cahier: Le droit diplomatique contemporain, Genéve
1964, p. 333; P. Guggenheim: Traité de droit international public, Genéve 1953,
vol. I, p. 481.

2 Cf: J. Makowski: Zerwanie stosunkéw dyplomatycznych i jego skutki
prawne, ,Sprawy Miedzynarodowe” [SM] 1959, No. 2, p. 44—45.

SAunnomatuyeckuii cnosapb’”’, Mockpa 1971, vol. I, p. 478; B. Wiewiodra
[in:] Zarys prawa miedzynarodowego publicznego, Warszawa 1956, vol. II, p. 48—49;
Cahier: op. cit, p. 55, L. J. Harris: Diplomatic Privileges and Immunities:
A New Regime is Soon to be Adopted by the United States, ,,American Journal
of International Law” [AJIL] 1968, No. 1, p. 103.

4 J Machowski: Sytuacja personelu administracyjnego organizacji miedzy-
narodowych w $wietle prawa i polityki, SM 1962, No. 8, p. 18; Dictionnaire diplo-
matique, Académie Diplomatique Internationale, Paris, vol. II, p. 129; Some authors
stress "diplomatic functions” of a mission: Draft Convention on Diplomatic Prin-
iieges and Immunities, with Comment, Harvard Law School, AJIL 1932, vol. 26,
Supplement, p. 42; C. A. Colliard: La Convention de Vienne sur les relations
diplomatiques, ,,Annuaire Francais de Droit International” [AFDI] 1961, p. 9; some
authors emphasize the ,representative character” of a diplomatic mission, see:
K. Warszewicki: De legato et legatione, wyd. I, Krak6éw 1595, translation:
»,O poSle i poselstwach”, Warszawa 1935, p. 132; Wicquefort: L'ambassadeur
et ses fonctions, La Haye 1681, vol. I, p. 5; F. Stotwifiski: Prawo narodéw natu-
ralne polqgczone z praktykq paristw europejskich, Krakéw 1822, p. 121—123; P. Fio-
r e: Fiore’s Draft Code, 1890, AJIL 1932, Supplement, vol. 26, p. 156; P. Pradier -
-Fodéré: Cours de droit diplomatique d l'usage des agents politiques du mini-
stere des affaires étrangéres des Etats européens et américains, Paris 1899, p. 253;
A. B. Ca6auun: ,IIoconeCcKOe M KOHCYJhcKOe npaso”, Mocksa 1930, p. 76;
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structural meaning, a diplomatic mission is a machinery serving the
chief of a mission to fulfil the purposes of the mission. &

Does the notion of the diplomatic mission include or exclude a tem-
porary mission as well? This seems to be a very controversial problem.
Extreme opinions were formulated, among others, by S. Kauffmann,
Ph. Cahier and M. Hardy. For example, Ph. Cahier wrote: "[...] a diplo-
matic mission can be defined as the organ of a subject of international
law, permanently accredited to another subject of international law for
the purpose of maintaining diplomatic relations with that subject” 7. In
the opinion of M. Hardy, "the term «diplomatic mission» refers to the
permanent diplomatic mission sent between one State and another, and
not to special mission or those maintained at international organizations” 8.

The above-mentioned statements are typical of the so-called restrictive
trend in modern diplomatic law, but at the same time an overwhelming
majority of writers maintain that there are two basic types of diplomat-
ic missions: the permanent and the temporary ones. Some authors
differentiate, accordingly, between “les agents diplomatiques proprement
dits” and "les agents diplomatiques au sens large” with the same diplo-
matic status.?

The state of literature on this subject was greatly affected by the
Havana Convention on Diplomatic Officers (1928) which states, in Art.
2: ”Diplomatic officers are classed as ordinary and extraordinary. Those
who permanently represent the Government of one State before that of
another are ordinary. Those entrusted with a special mission or those
who are accredited to represent the Government in international confer-
ences and congresses or other international bodies are extraordinary”.!

J. R. Wood and J. Serres: Diplomatic Ceremonial and Protocol. Principles, Pro-
cedures and Practices, New York 1970, p. 9.

5 There are functional-structural definitions by S. E. Nahlik: Prolegomena
prawae dyplomatycznego, ,Zeszyty Naukowe Uniwersytetu Jagiellonskiego”, CLX,
Prace Prawnicze, vol. 31, Krakéw 1967, p. 32; A. Maresca: La missione diploma-
tica, Milano 1959, p. 7—8; M. II. Baummenxo, B. H lypaenesnck uit: ,,Jumio-
MaTH4yecKoe 1 KOHCYJbCKOe npaso”, MockBa 1962, p. 134.

¢ S. Kauffmann: Die Immunitit der Nicht-Diplomaten, ein Beitrag zur
Kodifikationen des Vdlkerrechts, Leipzig 1932, p. 6—586.

? Ph. Cahier: Vienna Convention on Diplomatic Relations, ,International
Conciliation” 1968, No. 5§71, p. 8.

8 M. Hardy: Modern Diplomatic Law, Manchester 1968, p. 13.

! Cf: R. Genet: Traité de diplomatie et le droit diplomatique, Paris 1931,
vol. I, p. 79; Pradier-Fodéré: op. cit, p. 202 and 263. Cf: also Nahlik: Pro-
legomena..., p. 32.

10 Convention on Diplomatic Officers Adopted at Havang, February 20, 1928,
AJIL 1932, vol. 26, Supplement, p. 175.
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This classification was supported in many private codifications 11 and by
a majority of writers 12. L. Sfez expresses the same point of view, in a dif-
ferent and original way, when he says: "[...] la rupture des relations di-
plomatiques n’entraine nullement la fin des relations diplomatiques entre
les deux pays”. 13

In the judgment of the present writer, permanent or temporary charac-
ter of a mission is not its substantial characteristic, it is thus not necessary
to include it in the definition of a diplomatic mission. The term "dip-
lomatic mission”, in the meaning of this paper, will be applied to any
foreign organ of the sending State serving in inter-state relations, ful-
filling any entrusted functions and always representing official and public
interests of the sending State.

11 Diplomatic Agents, Project No. 22/1925 of American Institute of International
Law, Art. 2, AJIL 1932, vol. 26, Supplement, p. 168; Diplomatic Agents, Project No.
VII/1927 of the International Commission of American Jurists, Art. 2, ibid., p. 172;
Fiore: op. cit,, p. 156, Art. 435; the commentary to Art. 1 (b) in the Draft Con-
vention on Diplomatic Privileges and Immunities, Harvard Law School, p. 42;
E. Pess 0a: Diplomatic Agents, Pessoa’s Draft Code, 1911, Art. 125—150, AJIL 1932,
vol. 26, Supplement, p. 165—168; Lord Phillimore: Proposed Codification of the
Law Regarding the Representation of States, AJIL 1932, vol. 26, Supplement, p. 178,

12 Cf: J. Bianco: Diplomacia ad hoc, ,Revista de Derecho Internacional
y Ciencias Diplomaticas” 1964, No. 25—26, p. 27—28; Bauulenko, lypaenesn-
cK Uit op. cit,, p. 202. R. L. Brown: The Rise of the Ambassador, ,Contemporary
Review” 1967, No. 1215, p. 198; I. Cardinale: Le Saint-Siége et la diplomatie,
Paris—Tournai—Rome—New York 1962, p. 179; Ehrlich: op. cit, p. 158—160;
A A. Forgac: New Diplomacy and the United Nations, New York 1965, p. 17;
Guggenheim: op. cit, p. 491; Harris: op. cit, p. 103; G. U. G. Krishna
Murthy: Dynamics of Diplomacy, Delhi 1968, p. 50; J. V. Louis: Le procés des
diplomates francais en Egypte, problémes juridiques, AFDI 1963, p. 243—244; J. M a-
kowski: Przedstawiciele dyplomatyczni, [in:] Encyklopedia nauk politycznych,
vol. I, Warszawa 1936, p. 975; Ch. de Martens: Guide Diplomatique, Paris 1851,
vol. I, p. 52; S. E. Nahlik: W przededniu kodyfikacji prawa dyplomatycznego,
SM 1958, No. 6, p. 51; L. Oppenheim: International Law, A. Treatise, ed. by
H. Lauterpacht, London—New York—Toronto 1952, p. 694; R. Regala: Law and
Diplomacy in a Changing World, Manila 1965; p. 162; M. Rostworowski: Prawo
dyplomatyczne, Krakéw 1934, p. 19; Cabauun: op. cit, p. 78; E. Satow: 4 Guide
to Diplomatic Practice, London 1917, vol. I, p. 174; J. Secrétan: Les immunités
diplomatiques des represéntants des Etats membres et des agents de la Société des
Nations, Lausanne 1928, p. 8; Stotwifski: op. cit, p. 126; ,JlunmomaTuyecKmsi
caoBape”, T. II p. 303—304; K. Stefko: Dyplomatyczne zwolniente od jurysdykcji
cywilnej, Lwoéw 1938, p. 120; G. Stuart: Le droit et la pratique diplomatiques
et consulaires, ,Recuell des Cours. Académie de Droit International” [RCADI] 1934,
vol, II, p. 517, Warszewlicki: op. cit, p. 133; Wiewiéra: op. cit, p. 48—49;
Wood and Serres: op. cit, p. 25; B. A. 3opuH: ,,OCHOBBI IUIIJIOMATHIECKON
cnym6s1, MockBa 1964, p. 90.

13 I, Sfez: La rupture des relations diplomatiques, ,Revue Générale de Droit
International Public” [RGDIP] 1966, No. 2, p. 404—405.
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Diplomatic missions may be of a permanent or of a temporary char-
acter. According to different purposes of missions and its status in the
international law, it is possible to distinguish the following types of diplo-
matic missions. 14 The permanent diplomatic mission is either the embassy
or legation accredited by one State to another, or the mission of a State
to an international organization. The temporary diplomatic mission is
either (1) a special mission sent in the bilateral relations between States,
or (2) a special mission sent to an international conference or congress,
or (3) a mission to a conference being the sessional organ of an interna-
tional organization, or (4) a mission sent by an international organization
either to a State or to another international organization.

The status of any diplomatic missions is regulated by one of the three
multinational instruments: (a) the Vienna Convention on Diplomatic Rela-
tions (1961) — as regards permanent missions in bilateral relations 1%; (b)
the New York Convention on Special Missions (1969) — as to temporary
missions in bilateral relations 1%; and (c¢) the Vienna Convention on the
Representation of States in Their Relations with International Organiza-
tions of a Universal Character (1975) — as for permanent and temporary
missions sent by States to the organs or conferences of international or-
ganizations. 17 The status of special missions in multilateral relations (con-
ference missions) has not been as yet expressly regulated.

III

According to Art. 1 (a) of the Convention on Special Missions (CSM):
"A «special mission» is a temporary mission, representing the State,
which is sent by one State to another State with the consent of the latter
for the purpose of dealing with it specific questions or of performing in
relation to it a specific task”.

During the first period of discussion in the United Nations Interna-
tional Law Commission (ILC), the terms "ad hoc diplomacy” and ,,ad hoc
mission” were used. !® According to a proposal by Professor Ago (Italy)

14 For other classifications see: Maresca: op. cit, p. 325, BaumnjeHko,
AypaeueBckuit: op. cit,, p. 54; U. II. Bauue u x o: , JIMnaoMaTuieckoe mnpa-
Bo”, Mockma 1972, p. 54; id. ,Kypc mempayuapoiHoro mpasa”, T. IV, Mocksa 1968,
p. 27; ,, JunnoMmaridecKmii caoBaps”, T. I, p. 479; 30 p u H: op. cit., p. 208.

15 "United Nations, Treaty Series”, vol. 500, p. 95—126.

16 "United Nations Document” [UN Doc.] A/7630: “General Assembly Official
Records” [ORGA]: Twenty-Fourth Session, Supplement No. 30.

17 UN Doc. A/Conf. 67/16.

18 Report on ad hoc Diplomacy by A. E. R. Sandstrom, Special Rapporteur,
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to replace those terms with the term ’special mission” so as to stress
the contemporary character of the field of interest of the Convention,
the ILC approved of this point of view. The term “special mission” may
lead to some confusion, however, as the Convention deals only with the
State organs sent abroad in the representative character which means
that a “special mission” must be a diplomatic one.

The above-mentioned definition of a special misison has four basic
components: (1) a subjective element — a mission is sent by a State to
another State; (2) an organic element — a mission is an organ of the
sending State, representing its will abroad; (3) a functional element —
the task of the mission is precisely defined which does not mean, how-
ever, that its scope is strictly limited; (4) a temporary element — a mission
has a provisional character, which does not necessarily mean a brief one.

In the international law literature, most authors agree as to the exist-
ence of these four elements of the definition 1%, but there are slight dif-
ferences in its interpretation. J. Nisot 2® and M. Waters have suggested
a completely different notion of a special mission excluding the organic
element of the definition. According to M. Waters, "special or ad hoc
agents [...] should be defined as those individuals assigned by a State
to temporary missions, whose duties do not have the breadth of scope
normally assumed to be a part of the regular diplomats and who may or
may not have diplomatic rank”. 2! It is necessary to stress that these
definitions do not define a "diplomatic special mission”.

Iv

There are two major problems in a commentary of the subjective
element of the notion of a special mission, namely, if it is possible to

UN Doc. A/CN.4/129, "Yearbook of the International Law Commission” [YILC] 1960,
vol. II, p. 108—115.

19 Cf: AL Abou-Heif: Vers un status juridiqgue pour la diplomatie ad hoc,
sAnnuario di Dirittc Internazionale” 1967—1968, p. 461—462; M. Barto§: Le statut
des missions spéciales de la diplomatie ad hoc, RCADI 1963, vol. I, p. 463—465;
I. P. Bliszczenko: Soudobé diplomatické privo a diplomacie ad hoc, ,,Casopis
pro Mezindrodni Pravo” 1964, No. 4, p. 307; M. R. Donnarumma: La diplomazia
ad hoc, Napoli 1968, p. 1; M. II. Baumeuko: ,Kousenuua o gunaomatuu ad hoc”,
»COBETCKMII eXMEerofHUK MeXAyHapoaHoro npaea”’, [CEMII] 1966—1967, p. 127; K. C.
CaunapoBckui ,CrneuuajbuHble MMCCHMM B OMIIJIOMATMYeCKOM npakKTuke CopeT-
CKOr0 TOCyAapcTBa B MnepBble roibl mnocie OKTAOPBCKON peBogwouun’, ,IIpaBoBene-
uue” 1967, No. 3, p. 41.

20 J, Nisot: Diplomatie ad hoc: les ,missions spéciales”, ,Revue Belge de
Droit International” 1968, No. 2, p. 416.

21 M., Waters: The ad hoc Diplomat, A study of Municipal and International
Law, The Hague 1963, p. 165.
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exchange a special mission between a State and a political movement, and
if a special mission can be used in multilateral relations.

The possibility of using a special mission in relations between a State
and a political movement is strictly connected with a very controversial
problem of the subjects of international law. There is no agreement as to
the character of subjects in international law of political movements in
general. There are exceptions, however, in the cases of anti-colonial activ-
ity and of recognized belligerency.

A commentary to Art. 1 in the ILC Draf CSM (1965) includes the
following statement: ”In the case of insurrection or civil war [..], any
such movements which have been recognized as belligerents and have
become subjects of international law have the capacity to send and re-
ceive special missions”.22 After critical comments by the Swedish Govern-
ment 23, the ILC has decided to remove the above-mentioned sentence 24,
The delegations of the Third World strongly criticized this decision. 28

In the judgment of the present writer a colonial nation has the right
to self-determination and its organs are forms of "'a State in statu nascen-
di”.26 A foreign representation of that nation may be of a diplomatic
character. In the case of a civil war or of a war of secession, the same
situation becomes reality after the recognition of the belligerency of insur-
gents. A contemporary practice of States is to grant to political delega-
tions of such movements the character of diplomatic special missions 27
(for example, in the Evian negotiations).

2 UN Doc. A/6009, YILC 1965, vol. II, p. 165.

2 UN Doc. A/6709/Annex I, YILC 1967, vol. II, p. 394. The Swedish Government
has formulated a few interesting questions: ”[...] supposing that States A and B are
both parties to the future instrument on special missions, supposing furher that
there is an insurrection in State A, that State B recognizes the insurgent as belli-
gerents, and that State A protests against that recognition as an intervention in its
internal affairs, supposing finally that State B sends a special mission to the in-
surgents, would State A be obliged to consider the mission as a special mission
under the instrument? If so, is State A to be considered as a third State in relation
to the special mission? [..] If the insurgents were defeated and the mission captured
by State A on its territory what is the mission’s status?”

24 UN Doc. A/6709, YILC 1967, vol. II, p. 348.

% The Ivory Coast Government proposed to include in the Convention scope
any missions sent to or received by any de facto Government. See: UN Doc. A/7156,
ORGA: Twenty-Third Session, vol. II, Annexes, p. 4.

% Cf: Z. J. Pietra$: Wojna narodowowyzwolencza a prawo miedzynarodowe,
SM 1971, No. 3, p. 83—86; id.: Préba klasyfikacji wojen, ,,Studia Nauk Politycznych”
1973, No. 4, p. 93—105; see also L. Antonowicz: Pojecie panistwa w prawie mie-
dzynarodowym, Warszawa 1974, p. 112—117; Bauuie u K 0: ,,JIMIoMaTHYeCKOe npa-
Bo..”, p. 115—116; Baumenko, lypAaeHeBCcKui: op. cit.,, p. 32—33, 42.

27 See also: Abou-Heif: op. cit, p. 467, Donnarumma: op. cit., p. 14—15;
Stefko: op. cit, p. 125—126; Satow: op. cit., p. 177.
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However, because of the narrow scope of the notion of a special
mission in Art. 1 (a) of the CSM, such delegations would not have the
character of special mission ipso iure. But it is possible to use the Con-
vention by analogy, especially because the exchange of special missions
should be preceded by the consent of both negotiating parties (Art. 2 of
the CSM) as regards the legal status of missions. Exchange of special
mnissions is not hindered by non-existence of diplomatic or consular rela-
tions (Art. 7 of the CSM), or by non-recognition of organs of the political
movement concerned.

A literal interpretation of Art. 1 (a) of the CSM excludes the possibil-
ity of using that instrument in multilateral intercourse, because it applies
to State to State relations only. There were three trends of a solution
of that problem during the ILC discussions: the first was to include
conference missions in the CSM 28; the second was to include this kind of
missions in the Convention on the Representation of States in Their Rela-
tions with International Organizations of a Universal Character (CRSIO);
the third was to regulate the problems of missions to conferences conven-
ed by international organizations in the CRSIO and the problems of mis-
sions to conferences convened by States in the CSM. 20

It seems that the final effect of the work of the ILC is a fourth
solution: missions to conferences convened by international organizations
are included in the CRSIO, while the problems of missions to conferences
convened by States are regulated neither in the CSM, nor in the CRSIO.
According to Art. 1 § 1 (5) of the CRSIO, "Conference means a conference
0" States convened by or under auspices of an international organization”
and, according to Art. 1 § 1 (9) of the CRSIO, "delegation means [...] the
delegation to an organ or the delegation to a conference” in the above-
-mentioned meaning. Art. 2 § 3 of the CRSIO states that "[...] the present
Convention does not apply to other conferences [...]"”, but there is a possi-
bility of application of these rules in such cases by analogy.

It is necessary to emphasize that the subjective scope of the CSM was

28 UN Doc. A/CN.4/129, YILC 1960, vol. II, p. 108 and p. 113—114; UN Doc.
A/CN.4/194 — Fourth Report on Special Missions, by Mr. M. Barto$, Special Rap-
porteur, YILC 1967, vol. II, p. 9 and 22—23.

® That point of view was the opinion of the majority of the ILC. In the
opinion of Mr. Barto§, a Special Rapporteur of the ILC, the distinction between
the two types of delegations is purely formal and the procedure of the ILC "[..]
involved a logical as well as a practical error”, see: UN Doc A/CN.4/194, YILC 1967,
vol. II, p. 22—23. See the same opinion: Donnarumma: op. cit, p. 9—I1; id..
La convention sur les missions spéciales (8 décembre 1969), "Revue Belge de Droit
International” [RBDI] 1972, No. 1, p. 39; Bnuuge s Kk 0: ,,JIunyoMmaTuyeckoe npaso...”,
p. 116—117, p. 135; Nisot: op. cit, p. 418; M. Gasiorowski: Dyplomaci i kon-
sulowie, Warszawa 1966, p. 174—175.
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determined in an inconsistent way: (a) Art. 6 of the CSM is concerned
with the situation of a meeting of a few special missions in order to deal
together with a question of common interest to all of them; (b) Art. 18 of
the CSM applies to a meeting of a few special missions in order to negotia-
te with each other, but without the participation of the receiving State; (c)
Art. 16 § 1 of the CSM contains rules of precedence in the above-men-
tioned cases.

The representatives of Governments interpreted this situation in three
ways. One group of States stressed the contradiction between Art. 1 (a)
of the CSM and Art. 6 and Art. 18 of the CSM. % The second group tended
expressly to include missions to conferences convened by States in the
CSM.3 The third group wanted to remove Art. 6 and Art. 18 of the
CSM as having "no legal content”, if its capacity does not mean a con-
ference. 2 A compromise solution was finally adopted and a contradictious
interpretation of these rules is possible both in theory and in the practice
of States.

In the international law theory, A. Abou-Heif, H. Arbuet Vignali and
M. Paszkowski are of the opinion that special missions may only be used
in bilateral intercourse 3 while, on the other hand, M. Donnarumma, S. E.
Nahlik and J. Nisot agree that the CSM also covers special missions sent
to conferences convened by States. 3¢

In the opinion of this writer, it is to be regretted that, after so many
years of the work of the ILC on codification of the diplomatic law, the
legal status of missions to conferences convened by States seems still
to bc vague. There is only one logical interpretation of this state of
affairs, namely that such missions are special missions under the CSM
and that, in spite of Art. 1 (a) of the CSM, it is possible to protect them
on the basis of Art. 6 or Art. 18 of the CSM in connection with Art. 2
of the CSM.

W The Government of Canada, ORGA 23/VI, SR 1044, p. 3—4; Italy, ORGA
24/VI, SR 1142, p. 198 and Austria, UN Doc. A/7156, p. 2.

% Finland, UN Doc. A/6709/Annex I, YILC 1967, vol. II, p. 381; Japan, ORGA
23/VI, SR 1044, p. 3—4; Australia, ORGA 23/VI, SR 1053, p. 5; Great Britain in its
amendment, UN Doc. A/C.6/L.704, ORGA 23/VI, Annexes, p. 48.

32 The United States, Great Britain, France, Denmark, Czechoslovakia, Liberia,
India, Ethiopia, Ghana: see: ORGA 23/VI, SR 1044, p. 3—4 and SR 1045, p. 2.

33 Abou-Heif: op. cit, p. 459; H . Arbuet Vignali: Le Convencién sobre
las missiones especiales, ,Revista Uruguaya de Derecho Internacional”, vol. I, 1972,
p. 187—188 and 198; M. Paszk owsk i: Dyplomacja wielostronna na forum orga-
nizacji miedzynarodowych, Warszawa 1976, p. 23.

3% Donnarumma: La convention..., p. 39; S. E. Nahlik [in:] Encyklopedia
prawa miedzynarodowego i stosunkéw miedzynarodowych, Warszawa 1976, p. 188—
189; Nisot: op. cit, p. 418.
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It is not surprising that the CSM was applied for the first time in
multilateral intercourse. During the second stage of negotiation at the
Eurupean Conference on Security and Co-operation in Geneva (1973—
—1975), the Swiss Government suggested that its participants use the
CSM instrument for regulating the status of their delegations. In the
form of exchange of notes all participant States accepted that proposi-
tion.

v

The organic element of the notion of the special mission is based on
the prerequisite that the mission represents the sending State, i.e. that
the mission is an organ of that State representing its will abroad. In the
opinion of the ILC this is an essential distinguishing characteristic by
which a special mission can be distinguished from other types of tempo-
rary missions of a "technical character”.

There are nowadays innumerable meetings of experts negotiating on
specific problems of international intercourse, not all of them being meet-
ings of diplomatic special missions. After an intense discussion, it was
the conclusion of the ILC that any action implying the representation
of a sovereign State at the international level in its relations with other
subjects of international law comes within the scope of diplomacy in gen-
eral and, consequently of ad hoc diplomacy as well. 3

During a discussion in the United Nations General Assembly a few
States gave important comments on this item. 3¢ In the view of the Soviet
delegation, a special mission must be "empowered by a State to negotiate
on its behalf”, the representative of France said that it should represent
"the State as a whole”, while according to the opinion of Spain it must
represent "the State as a single entity”.

In this connexion, it should be emphasized that the diplomatic special
mission must be an organ of the sending State having the legal capacity
to express the sovereign will of that State within the limits of its specific
task. %7

A real problem is that the functions of special missions are limited on
the basis of an agreement between negotiating States (Art. 3 of the CSM).
For this reason, it is pessible to send or receive a special mission with
diplomatic character which does not represent the State "as a whole”,

35  Fourth Report on Special Missions, by Mr. M. Barto§, Special Rapporteur,
YILC 1967, vol. II, p. 23.

3% ORGA 24/VI, SR 1128, p. 132—134.

% Cf: Hardy: op. cit,, p. 92; Louis: op. cit.,, p. 257—528; Nahlik: Prole-
gomena..., p. 26—30,



The Notion of "Diplomatic Special Mission”... 287

or even does not express "the sovereign will”, but is concerned with
purely technical matters. On the other hand, States have the right to
make decisions as to the interpretation of its national sovereignty and
to the protection of their representations abroad. It seems that the general
trend of modern diplomatic intercourse consists in a growing importance
of "technical” matters which are dealt with on a political or diplomatic
level.

There are a few tests to be taken in account should a dispute arise
between the sending and the receiving State as to the diplomatic character
of a special mission. In the international law literature most writers deal
with the following symptoms of the diplomatic status of persons entrust-
ed with special mission: (a) diplomatic rank and title, (b) diplomatic
passport, (c) diplomatic visa, and (d) full powers.

The importance of the first test was stressed by the authors of the
Harvard Draft Convention on Diplomatic Privileges and Immunities (1932),
where the main criterion of differentiation between diplomatic and non-
-diplomatic missions was a formal one: the diplomatic rank and title of
the hiead of the mission. ¥ This symptom seems too formal to most con-
temporary writers and it was rejected during the work of the ILC.

It would seem that the bearer of a diplomatic passport of the sending
State who obtained a diplomatic visa of the receiving State has the right
to international privileges and immunities and that his diplomatic status
is unquestionable. However, the reality does not seem to be so simple.
Internal law order of States differs deeply in that area and international
reactions are not based on any clear customary or comity rule.

In the international law literature it is possible to determine seven
main trends in this subject:

(1) The bearer of a diplomatic passport with a diplomatic visa of the
receiving State has the diplomatic status. 3

(2) The bearer of a diplomatic passport has the diplomatic status. 4

(3) A diplomatic passport with a diplomatic visa constitutes a presump-
tion of the diplomatic status of the bearer. 4

%  Draft Convention on Diplomatic Privileges and I'mmunities, Harvard Law
School, AJIL 1932, vol. 26, Supplement, p. 43.

¥ Baunmenxko: ,JiunnoMaruyeckoe npaso..”, p. 119—120; Baumenk o [in:]
»Casopis pro Mezinirodni Prawo”, p. 314; Baumengo [in:] SIMP 1966—1967,
p. 127-—128; Ch. Morton: Les priviléges et immunités diplomatiques, Etude théo-
rique suivie d'un bref exposé des usages de la Suisse dans ce domaine, Lausanne
1927, p. 116—117; Ehrlich: op. cit, p. 187.

#% Wood and Serres: op. cit, p. 63; Waters: op. cit, p. 80; E. Reale:
Le probléme des passeports, RCADI 19834, vol. IV, p. 93.

41 V. Outrata: Nékolik pozndmek k pojmu diplomacie ad hoc a jeji klasi-
fikaci, Diskuse, ,Casopis pro Mezinirodni Pravo” 1965, No. 1, p. 65.
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(4) A diplomatic passport constitutes a presumption of the diplomatic
status of the bearer. 42

(5) The issue of a diplomatic passport is meant to ensure to the bearer
the diplomatic status. 43

(6) A diplomatic passport serves as a travel document and as the certif-
icate of the official identity of the bearer with the aim ”d’obtenir pour
sa personne le respect que comportent ses hautes fonctions”, 44

(7) The fact of using a diplomatic passport with a diplomatic visa does
not constitute a presumption of the diplomatic status of the bearer. 45

In the opinion of this writer, the issue of a diplomatic passport by
the sending State is an expression of the intention to ensure to the bearer
the diplomatic status. When the receiving State agrees to give him
a diplomatic visa it means that a strong presumption exsists as to the
diplomatic status of the bearer. The law concerning the practice of issuing
diplomatic passports and visas differ from State to State 46 and the fre-
quent effect of this situation is that an officer in the sending State may
have the right to a diplomatic passport, while an officer of the equivalent
rank in the receiving State may not have it, or vice versa. In the case
of a special mission, this would create serious problems.

For example, in the Polish People’s Republic about fifty types of
persons have the right to a diplomatic passport, e.g. (a) members of
the central decision-making bodies of the three political parties and of the
Central Council of Trade Unions, as well as secretaries of the Polish
United Workers Party in voivodeships, (b) members of the Government,

2 Cahier: Le droit.. p. 114—115; Baumeunko, JypAeHeBCKMJi: op.
cit,, p. 212; Ggsiorowski: op. cit, p. 176.

¢ BopuH: op. cit, 203; a note of the Secretary of State of the USA of July
25, 1918, see: Waters: op. cit.,, p. 79.

4 F Borella: Le passeport, RGDIP 1960, No. 2, p. 304; see also: B. Fili-
powicz: Ogélne zasady protokotu dyplomatycznego z uwzglednieniem form towa-
rzyskich, Warszawa 1967, p. 85—87; about laisser-passer used in this situation see:
K. Bertoni: Praktyka dyplomatyczna i konsularna, Krakéw 1947, vol. I, p. 35;
3o0puu: op. cit., p. 204.

45 Barto$§: op. cit, p. 488; Guggenheim: op. cit, p. 499; J. D. Becker:
The State Department White List and Diplomatic Immunity, AJIL 1953, No. 4,
p. 705—1706; the same opinion was expressed by the Court{ in the USA in the "Gu-
bitchev Case” (1949) — see: Waters: op. cit, p. 78; D. R. Deener: Some Problems
of the Law of Diplomatic Immunity, AJIL 1956, No. 1, p. 116—117.

4% There was an attempt to unify the practice of the States at the Paris Con-
ference on Passports (1920), but the only effect was a general resolution. See:
Reale: op. cit, p. 132; K. Szwarcenberg-Czerny: Immunitety dyploma-
tyczne i konsularne, Zbiér norm prawnych z zakresu prawa miedzynarodowego obo-
wiqzujqcych na obszarze Polski i Wolnego Miasta Gdanske, Warszawa 1935, p. 192.
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(¢) cther high officials in the central civil and military administration,
(d) chief officers of the local (voivodeship) administration. 47

On the other hand, there seems to be a clear international trend to
abolish the practice of issuing diplomatic visas on the basis of reciproc-
ity.4#8 These new developments, rather obviously, complicate the whole
problem.

It is a common opinion of most writers that the character of the full
powers of a special mission determines the functional scope of its activity
thus constituting the best basis for granting diplomatic privileges and
immunities both to the members of the mission and to the special mission
itself.4®

A common practice of the past was to present the full powers of
a special mission during its first official contact with the receiving
State. 3® Nowadays the scope, place and time of the negotiation as well
as the composition of a special mission are agreed before each negotia-
tion, usually by an exchange of notes between the sending and the re-
ceiving State. According to the ILC, "The ceremonial reception of a spe-
cial mission and the ceremony of presenting its full powers are no longer
considered obligatory in practice”. 5 The practice of presenting the full
powers exists even now in cases of the signature of a treaty, and in the
activity of a special mission in multilateral relations.

In a case when full powers were not presented and the prior agreement
concerning a special mission was rather vague, the diplomatic status of
a special mission and of its members may become vague too. The lack
of any prior agreement may be a decisive one, like in the "Dr. J. D. Teja
Case” (1971), when the bearer of a diplomatic passport, having full powers
in which he was referred to as "an economic adviser of the Costa Rica
Government in the special mission”, was arrested in Great Britain and
extradited according to India's claim. 52

47 Uchwala Rady Ministréw PRL nr 240/71 z 11 listopada 1971 r. w sprawie
paszportéw urzedowych; Wykaz oséb uprawnionych do otrzymywania paszportéw
dyplomatycznych na podstawie § 2 pkt 2 uchwaly nr 240 Rady Ministréw PRL z 11
listopada 1971 7. w sprawie paszportéw urzedowych, wydany 14 stycznia 1972 r. oraz
uzupelniony dnia 4 lutego 1972 r.

4 See: J. Makowski: Prawo dyplomatyczne i organizacja stuzby zagranicz-
nej, Warszawa 1952, vol. III, p. 105—106; Szwarcenberg-Czerny: op. cit,
p. 157—189,

% Barto$: op. cit, p. 488; Bauwe uk o: ,,JunaomaTudeckoe npaso..”, p. 119;
Satow: op. cit.,, p. 105, vol. 1.

% Cf: Pessda: op. cit,, p. 165; Stuart: op. cit., p. 506; Bertoni: op. cit,,
p. 36; J. Serres: Manuel pratique de protocole, Vitry 1965, p. 279—280.

1. UN Doc. A/6709, YILC 1967, vol. II, p. 354.

52 Cf: Ch. Rousseau: Grande-Bretagne, Limites d’dpplication de l'immunité
des agents diplomatiques en transit, RGDIP 1872, No. 1, p. 209; I, Brownlie:

19 Annales, sectio G, vol. XXIV
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VI

The functional element of the notion of a special mission is determin-
ed by the aim of the mission. According to Art. 1 (a) of the CSM, the
purpose of a special mission is to deal with the receiving State on spe-
cific questions, or to perform in relation to it a specific task. According
to Art. 3 of the CSM "The functions of a special mission shall be determin-
ed by the mutual consent of the sending and the receiving State”. The
same idea of indefiniteness of functions was implied in Art. 44 of the
CRSIO concerning delegations to organs of international organizations
and tc conferences convened by such organizations.

Other conventions include an exemplification of the functions of
a mission: as regards a permanent diplomatic mission in Art. 3 of the
Vienna Convention of Diplomatic Relations; as to a permanent mission
to an international organization in Art. 6 of the CRSIO; as for a permanent
observer mission to an international organization in Art. 7 of the CRSIO;
as regards a consular post in Art. 5 of the Vienna Convention of Consu-
lar Relations (1963).

In the view of the ILC it was impossible to enumerate the functions
of special missions because of their great diversity.5® The field of activity
of a special mission is tantamount to the scope of modern international
relations. A special mission may negotiate on the general state of affairs
in bilateral intercourse, or try to establish diplomatic relations, or sign
a trade treaty, or serve as an instrument in military co-operation, or act
in the field of atomic energy, or discuss forms of technological aid, or
negotiate on prices of raw materials, and so forth.

The normal task of a special mission is one which would ordinarily
be perfcrmed by a permanent diplomatic mission of the sending State,
if such mission existed in the receiving State, or if it had not been decided
on that particular occasion that a special mission was required.’

The difference between the functions of a permanent diplomatic mis-
sion and those of a special mission is based on the scope of responsibility.
A permanent diplomatic mission is responsible for maintaining general
diplomatic relations while a special mission is responsible for the perform-
ance of its specifically defined task within the scope of general diplo-
matic relations.? The fact that a task of a special mission is specifically

Decisions of British Courts during 1970—1971 involving Questions of Public or Pri-
vate International Law, "British Yearbook of International Law” 1971, p. 398—399.

53 UN Doc. A/6709, YILC, vol. II, p. 349.

54 See a comment of the Great Britain Government, ORGA 24/VI, SR 1128,
p. 134.

% Cf: F. P. Speedwell; Funkcjonowanie misji specjalnych, SM 1970, No. 3,
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defined does not mean, however, that its scope of activity must be strict-
ly limited in each case. Sometimes, a specific task may even include a gen-
eral review of relation between the States concerned, had the States
concerned agreed that this should be the “specified task” in this particular
case.58

The important characteristic of a special mission is that its functions
must be determined in each case, in exceptional situations by a prior
treaty, but more frequently by an informal ad hoc agreement.

VII

The temporary element of the notion of a special mission comprises the
prerequisite of the provisional character of that mission. It is chiefly
thus that it becomes possible to distinguish between a special mission and
a permanent diplomatic mission.5

The ILC was unanimous in regarding a special mission as temporary
in character, and the representatives of States were of the same opinion
during the codification process.

The temporary nature of a special mission may manifest itself either
by the time fixed for its duration, or by the time fixed for the completion
of its task.5® According to Art. 20 § 1 of the CSM, the functions of a special
mission come to an end upon the expiry of the duration assigned for the
special mission, unless it is expressly extended, or upon the completion
of the task of the special mission.

The provisional character of a special mission does not mean that the
duration of that mission is always brief, because the task of the mission
may be of a complicated nature and its completion may take a compara-
tively long time. The temporary nature of a special mission means that
the intention of the States concerned is that the existence of the special
mission should not be permanent. Consequently, a permanent specialized
mission which may exist side by side with a permanent diplomatic mis-

p. 117; , JunaomaTtuyecknit caosapw”, T. III, p. 416; Hardy: op. cit.,, p. 92; Wood
and Serres: op. cit,, p. 163.

% See opinion of the Polish member of the ILC, Prof. M. Lachs — YILC 1964,
vol. I, SR 758, p. 227—228; see also UN Doc. A/6709, YILC 1967, vol. 1I, p. 348.

57 According to M. Donnarumma, a temporary character of a special
mission is a main criterion of differentiation of that kind of mission, La diplomazia
”ad hoc”, p. 7T—8.

% Cf: UN Doc. A/6709, YILC 1967, vol. II, p. 348; Speedwell: op. cit.,, p. 117;
waunaoMatudeckuit ciosaps”, T. III, p. 416; Bauue H x 0: , JilunaoMaTudeckoe Ipa-
Bo...”, p. 135,
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sion is not a special mission, because it is not possessed of a temporary
character.5®

STRESZCZENIE

W artykule przedstawiono ewolucje form wspélczesnej dyplomacji, uksztaltto-
wang pod wplywem rozwoju techniki, gcznosci i komunikacji. Pojecie ,misja dy-
plomatyczna” uzywane jest obecnie w znaczeniu organicznym, funkcjonalnym oraz
strukturalnym i obejmuje dwa podstawowe typy: misje stale oraz misje czasowe.
Do pierwszej grupy naleza ambasady i poselstwa oraz misje panstw do organizacji
miedzynarodowych. Do drugiej: a) misje specjalne w stosunkach dwustronnych,
b) misje specjalne na obrady miedzynarodowych konferencji i kongreséw, ¢) misje
na konferencje miedzynarodowe, ktére sa sesyjnymi organami organizacji miedzy-
narodowych oraz d) misje wysylane przez organizacje miedzynarodowe do panstw
lub do innych organizacji miedzynarodowych.

Dyplomatyczna misja specjalna to misja czasowa, wykorzystywana bgdZ w sto-
sunkach bilateralnych, badZ w stosunkach multilateralnych. Pojecie ,,dyplomatyczna
misja specjalna” zawiera cztery podstawowe elementy: podmiotowy, organiczny,
funkcjonalny oraz czasowy. Zgodnie z podmiotowym elementem definicji misja spe-
cialna moie zostaé wyslana przez jedno panstwo do innego panstwa, ale moze tez
zostaé wykorzystana przez ruch polityczny w czasie wojny domowej, narodowo-
wyzwolenczej lub secesyjnej i wreszcie moze staé sie instrumentem dyplomacji
multilateralnej podczas konferencji miedzynarodowej. Zgodnie z organicznym ele-
mentem definicji misja specjalna jest organem panstwa wysylajacego, reprezentu-
jacym jego suwerenng wole na zewnatrz. O statusie dyplomatycznym misji specjal-
nej $wiadcza: a) rangi i tytuly czlonk6é4w misji, b) fakt posiadania paszportow
dyplomatycznych, c¢) uzyskanie wiz dyplomatycznych oraz d) charakter pelno-
mocnictw, przy czym zgodnie ze wspbéiczesna praktyka panstw zaden z tych ele-
mentéw nie rozstrzyga problemu w sposéb jednoznaczny. Element funkcjonalny de-
finicji jest zdeterminowany przez cele dziatania misji specjalnej, ktére sg ustalane
przez zainteresowane panstwa. Cele misji nie maja charakteru ogélnej reprezentacji
panstwa wysylajacego. Element czasowy definicji zwraca uwage na tymczasowo$¢
lub prowizoryczno$§é stosunkéw dyplomatycznych utrzymywanych przez misje spe-
cjalne.

PE3IOME

CraTbd HOCBALIEHA PAaCCMOTDEHUIO BJIMAHUA TEXHUKM M KOMMYHMKalMM Ha 3BO-
moumio ¢OopM COBPEMEHHOM AMMIOMAaTHMM. B HacToAllee BpeMA MOHATHE ,AUIJIOMa-
TMyeckad Muccua” ynorpebinserca B opranmMyeckoM, (DYHKIMOHAJTbHOM M CTPYKTY-
PaibUOM 3HAYEHMAX M OXBATHIBAET ABa OCHOBHBIX TUIA MMCCHUM. MMUCCUM IIOCTOAH-
uble M BpemenHble. K mepBoji rpynne OTHOCATCA [OCOJbLCTBA, NPeACTaBUTENILCTBA
M MMCCUM TOCYAQpCTP B MeXAYHAPOAHbIX opraHu3aumAx. Ko BTOpoit rpymnme Iipu-
HajJemaT. a) cnenMalbible MMCCMM B ABYCTOPDOHHMX OTHOILEHMAX; b) crnenmalbHbIe

% Fourth Report on Special Missions, by Mr. M. Barto$§, Special Rapporteur,
UN Doc. A/CN.4/194, YILC 1967, vol. II, p. 40,
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MUCCUM HA MEXJYHAPOAHBIX KOH(EpPEeHUMAX M KOHrpeccax, C) MMUCCHMM HA MeXRAy-
HapOJHbIX KOH(EePEeHLMAX, ABIAIOLIMECA BPEMEHHbIMM OpraHaMyM MeXAYHaPOIHLIX
opranu3anmM, d) MMCCHMM, HANpPaBJAEMble MEXAYHAPOAHBIMKM OpraHM3IalMAMM B TO-
cyJaperBa M HaoBopoT.

JunnomaTuyeckan crenMalbHasg MMCCHMA — 9TO BPEMEHHAA MMUCCHMA, UCMOJb3yeMasi
Kak B 6uyjaTepasibHbIX, TaK M B MYJbTHJaTepPajylbHbIX OTHOLIEHUAX. [louATHe ,,QUIINO -
MaTHM4ecKad CleuMajJbHAaA MMCCUA” COAEPIKMT UYeThbIpe OCHOBHBIX 3JIeMeHTa: cyObeK-
TUBHBIA, OPraHM4YecKuii, MYHKUMOHANbHBIY M BpeMeHHbIi. CorJgacHo cyObLeKTHMBHOMY
37IeMEeHTY JAeMHMUMM, clenmMajJbHas MMUCCUSA MOMET BBICBIIATBCA OAHMMN rocynap-
CTBOM B Jpyroe, MOMET TaKXe MCINOJb30BaThbCA KaKUM-JIMO0 NOJIUTHUECKUM JABU-
HEeHMEeM BO BpEeMA TIPaXJIAaHCKOM BOMHbI M, HAKOHEl], MOJET CTaTb MHCTPYMEHTOM
MYJbTKUJATEPaAJbHOM AUMNJOMATUM BO BpeMA MeXAyHapoAHO¥ KoHdepeHuuu. Cornac-
HO OPraHM4YecKOMY 3JIEMEHTY JedMHMLMM, CIIeIMaNbHAA MHUCCUA HBIAETCSA OPraHoOM
HallPaBJAIOLIETO TOCYZAapCTBa, BHIPAXKAIOLMM €ro cyBepeHHy0 BoJiio. O agunjaoMa-
TUYECKOM CTaTyTe CIeLMaJbHOM MMCCHMM CBUAETEJIbCTBYIOT: a) PAHTM M TUTYJLI “ne-
HOB Muccuy, b) dpakt o06iajaHMA AUIIOMATUMYECKMMM IIaCcIOpPTaMy, ¢) mnojayueive
AUNJIOMaTHYeCKMX BM3, d) XapakTep I[IOJHOMOWMI, IIPMYEM COTJIACHO COBDPEMEHHOJ
NPaKTUKe TroCyAapcTB, HM OJHO M3 3TUX 3JIEMEHTOB He pellaeT npobieMbl OAHO-
3Ha4YHO. DPYHKIMOHAJBHBIN 9JIeMeHT aePMHULMM JAETEePMMHUPYETCA LeJAMM cle-
LMaJbHOM MMCCUM, KOTODBbIE YCTAHABJIMBAIOTCA 3aMHTEPECOBaRHHBIMM TOCYJapCTBaAMW.
Ilenn MuccuM He HOCAT XapaKTepa OOLIero mnpeacTaBUTENBCTBA BLICHLIAIOUIETO MX
rocyaapcTBsa. Bpemenublit aneMeHT AeduuHuumm obpaljaer BHMMaHME HAa BDPEMEHHOCTh
MIM NPOBMU3OPUYHOCTL AUIIJIOMATUYECKUX OTHOLIEHMI YCTAHOBJIEHHbIX CNEIMaNbHbI-
MM MUCCUAMU.






